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PER CURI AM

Raynmond Qutler appeals the district court’s order
accepting the report and recomendati on of a magi strate judge and
denying his Fed. R GCv. P. 60(b)(5 notion to reconsider the
earlier denial of his 28 U S.C. § 2241 (2000) petition. Qutl er
argues that the denial of his § 2241 petition was based in part on
a Southern District of Georgia district court’s inproper decision
to recharacterize a notion for a newtrial as a proceedi ng under 28
US C § 2255 (2000). The Georgia district court did not give
Qutler notice of its intent to recharacterize the notion, warn him
that the effect of the recharacterization is that any subsequent
8§ 2255 notion will be subject to the restrictions on second or
successi ve habeas notions, or provide himwth an opportunity to

wi t hdraw or anend the notion. See Castro v. United States, 124 S.

Ct. 786 (2003); see also United States v. Emmanuel, 288 F. 3d 644,

649 (4th Cir. 2002).

However, we find no reversible error in this case.
Qutler’s convictions becane final before the inception of the
AEDPA; therefore, he could file a 8 2255 notion no | ater than Apri
24, 1997. CQutler did not file the §8 2241 petition, in which he
cl early sought habeas relief, until March 16, 1999, wel| beyond the
one-year statute of limtations applicable to habeas notions.

Thus, even if the CGeorgia district court had provided Qutler with



t he notice and warni ngs requi red under Castro and Emmanuel, Qutler
could not have sal vaged any habeas claimin his 8§ 2241 petition.

See, e.qg., Emmanuel, 288 F.3d at 650 (providing that where the

failure to provide notice to novant results in no adverse
consequences, such failure is harm ess error).

The denial of a Rule 60(b) notion is a final order and
subject to 28 U . S.C. 8§ 2253(c)(1)’s certificate of appealability

requirenent. Reid v. Angelone, 369 F.3d 363, 369 (4th G r. 2004).

A final order in a 8 2255 action is not appeal able unless a circuit
justice or judge issues a certificate of appealability. 28 U S.C.
8§ 2253(c) (1) (2000). Acertificate of appealability will not issue
absent “a substantial showing of the denial of a constitutiona
right.” 28 U S.C 8§ 2253(c)(2) (2000). Qutler may satisfy this
requi renent by denonstrating that reasonable jurists would find
that his constitutional clains are debatable and that any
di spositive procedural rulings by the district court are also

debatable or wong. See MIler-El v. Cockrell, 537 U S 322, 336

(2003); Slack v. MDaniel, 529 U S. 473, 484 (2000); Rose v. LlLee,

252 F.3d 676, 683 (4th Cr. 2001). W have independently revi ewed
the record and conclude that Qutler has not nmade the requisite
show ng.

Accordingly, we deny a certificate of appeal ability, deny

Qutler’s nmotion for summary disposition and dism ss this appeal.



W dispense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the
court and argunent would not aid the decisional process.

DI SM SSED



